Introduction
American regulatory restrictions on nonprofit activity in Cuba have decreased dramatically over the past three years.
1 As a result, interest in undertaking projects in Cuba among U.S. nonprofits has increased significandy over that same period. Despite President Trump's recent directive that rolled back several aspects of the previous administration's Cuba policy and ordered new restrictions on U.S.-Cuban engagement, 2 U.S. nonprofits are unlikely to be deterred from seeking to expand their engagement in Cuba over the long term. As nonprofits explore potential opportunities and navigate legal and political challenges, this Article seeks to advance the conversation 3 by answering the following questions: What is the current state of U.S. and non-U.S. nonprofit activity within Cuba? What are the Cuban legal and other constraints that affect nonprofit activity in the country? What recommendations might we offer to U.S. nonprofits that are interested in pursuing work in Cuba, in light of the constraints identified above? And finally, what legal, policy or other measures in Cuba might help address these constraints and facilitate increased nonprofit engagement?
It is important to emphasize at the outset that we do not address the many U.S. laws and regulations governing commercial and nonprofit activ- are two of the major Jewish faith-based organizations that work in Cuba. 10 Outside of the United States, a number of nongovernmental organizations work in Cuba, particularly organizations from Canada and Europe. Canadian organizations include Oxfam Canada, CARE Canada, and the Cuban-Canadian Friendship Association, among others." Examples of European organizations include Hombre Nuevo, Tierra Nueva (a Spanish NGO) and KarEn (a nonprofit based in Berlin). 12 Beyond nonprofit NGO activity, the United Nations (UN) has a presence in Cuba. The UN has a Resident Coordinator and resident agencies with offices, including the Food and Agriculture Organization (FAO), the United Nations Development Fund (UNDP), the United Nations Educational Scientific and Cultural Organization (UNESCO), the United Nations Children's Fund (UNICEF), the United Nations Population Fund (UNPF), the World Food Programme (WFP), and the World Health Organization (WHO). 13 Other UN agencies engage in projects in Cuba but do not maintain an office there.
14 The European Union, a regional intergovernmental 14. Non-resident UN agencies that work in Cuba include the Economic Commission for Latin America and the Caribbean (ECLAC), the International Atomic Energy Agency (IAEA), the International Labor Organization (ILO), the International Trade Centre (ITC), the United Nations Environmental Program (UNEP), the United Nations Office for the Coordination of Humanitarian Affairs (OCHA), the Joint United Nations Programme on HIV/AIDS (UNAIDS), the United Nations Entity for Gender Equality and the Empowerment of Women (UN Women), the United Nations Human Settlement Pro-organization, allocates funds for development projects in the country.'
5 At a national level, several German foundations, European and Canadian development agencies, and foreign embassies directly support projects in Cuba. 16 The Organization of American States, the primary regional organization for the Americas, does not have a presence in Cuba.
17
B. What are They Doing?
The focus of most foreign nonprofit activity in Cuba-both nongovernmental and intergovernmental-falls within three categories: projects involving cultural activity and exchange; projects that seek to assist society's most vulnerable groups; and projects that promote the country's sustainable development.
U.S. nonprofits engage in a wide range of activities in the country, including projects aimed at strengthening health care and health education, 18 The European Union has allocated fifty million euros to support work in Cuba in the areas of food security and sustainable agriculture, environment and climate change, and sustainable economic and social modernization. 38 The Spanish NGO, Hombre Nuevo, Tierra Nueva, manages a variety of programs in Cuba that aid to farmers in damaged rural areas, sponsor campaigns for children and disabled people, provide medicine to dispensaries, and provide food to the elderly to help ensure a balanced diet.
3 9 German nonprofit organization KarEn's work in Cuba includes exploring renewable energies and improving safe water supplies. 40 Civil partnerships (Sociedades Civiles) are created by parties who "bind themselves to provide money and other goods, or their work, with the aim of reaching the goals of the partnership, in harmony with its social interest." '5 9 They require a partnership agreement, in writing, and the partnership must be approved or authorized by Cuban authorities. In addition, they must be registered in the appropriate registry, 60 as determined by law. 6 1 Civil partnerships differ from commercial partnerships described in the Code of Commerce, in that commercial partnerships are for-profit; consequently, nonprofit groups cannot use the Code of Commerce as their legal framework. 6 2 The number of civil partnerships is low in Cuba, 6 3 and the ones that exist "have strong ties to the institutions and ministries of the State," operating as a form of organization "that benefits and strengthens public institutions. '64 The Civil Code defines foundations as "ensembles of goods donated by their former owners to nonprofit activities allowed by the law." '65 As with civil partnerships, there are relatively few foundations in the country, 6 6 and those that exist often operate as quasi-state programs. 68 Today it continues to own a historically significant building where it maintains its library.
69
According to the Associations Law, the third form of nonprofit organization-an association-can only be created to serve certain specified More than half of Cuba's approximately 2200 registered associations are friendship and solidarity organizations. 75 Certain activities traditionally associated with nonprofit activity do not appear on the list of permissible interests because they are reserved to the exclusive purview of the government: education, medical and hospital assistance, assistance to the elderly, and agricultural development.
7 6 Associations are explicitly prohibited from carrying out activities that are within the exclusive jurisdiction of the state.
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Associations can be national, provincial, or municipal, according to the territory where they carry out their activities. 78 The Associations Law does not apply to mass organizations, 7 9 religious organizations, agricultural cooperatives, credit and service organizations, or other similar groups.
8 0 By definition, associations are nonprofit, but they may carry out certain income-generating activities within the area of their focus. 8 1 They may receive international funding in certain circumstances, as well as contributions from their members and third parties, provided they have set out this possibility in their founding documents and have a bank account in which they can receive such funds.
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To establish an association, its founders must request authorization from the Ministry of Justice. 83 The Ministry of Justice may deny an application for any of the following reasons: a) failure to comply with the state agencies' requirements; b) lack of clear objectives or territory of operation; 73. Friendship and solidary activities are those "whose aim is to develop friendship relationships between different regions and study their history or culture." Id. at art. c) objectives deemed to harm the public interest; d) goals and objectives judged to be unattainable; e) existence of other organizations with similar objectives; f) failure to produce a document that indicates the rules and norms of the organization; or g) failure to maintain a name, a registered office, or capital/assets. 8 4 In addition to Ministry of Justice authorization, statewide associations must be approved by the Organo de Relaci6n whose jurisdiction relates to the field in which the association founders propose to work. 85 Once approved, an association must enter into a "relationship agreement" with the Ministry of Justice 8 6 and submit its rules, regulations, relationship agreement, and other documents to the Ministry of Justice's Associations Registry (Registro de Asociaciones), which has a branch in every province of the country. 87 The function of these branches is to maintain the legal documents and books of the association. 88 The Ministry of Ministry of Foreign Investment and Economic Cooperation) or more often a Cuban NGO directly; the foreign NGO cannot engage in any activities of its own but has to have a Cuban partner; the Cuban NGO proposes a project to the foreign NGO; the foreign NGO brings the finance and technical assistance in the form of a field representative; the Cuban NGO offers the people and expertise to carry out the project; the Cuban NGO goes to the state to get what are known as the "terms of reference" for the project; once the state gives the terms of reference, the project can start. The Cuban NGO is supposed to go to MINVEC with a project proposal and secured funding from a foreign NGO. The MINVEC will evaluate the project and give its criterios (judgment), outlining the conditions under which permission for the project will be granted. Determining the terms of reference for a project is the state's way of getting involved in the direction a project will take. Once the project is approved, the Cuban NGO can interact with all the local actors, including the People's Council, people in the municipality, various government agencies, and so on. 95 We have not found a legal authority that supports this explanation of the process, but academic papers, 9 6 Dr. Suarez's legal analysis, 9 7 and other philanthropic organizations active in Cuba, 98 offer a similar account.
One change to the process described by Gray is the dissolution of Minvec and the assignment of its nonprofit oversight functions to the This three-ministry process can be cumbersome and time-consuming. According to Dr. Suarez, the cooperation partnership is most common in two fields: (a) "support health services (with a partnership subscribed by the Ministry of Public Health)"; and (b) "agricultural development, subscribed by a state organization that unites farmers (ANAP), formed by the owners of the agricultural lands and heavily controlled by the Ministry of Agriculture." 10 1
Beyond partnerships, some lawyers have suggested that foreign nonprofits or NGOs might use the Cuban "cooperative" form in the future. Traditionally associated with agricultural production, cooperatives have also been authorized-experimentally-for organizations in some other sectors regarded as valuable to the State, such as recycling, construction to improve housing infrastructure, tailoring workshops, and animal husbandry.
10 2 The non-agricultural cooperative form "requires specific authorization by the city council of the municipality, the council of the province, the Ministry that controls the specific activity, a commission of the central government and finally, an authorization by the central government."
10 3 The activity of non-agricultural cooperatives is (currently) forprofit.
10 4 It is not clear whether the government would authorize a nonprofit or-if not-whether a for-profit entity could intentionally operate so as to not make any profits. Nor is it clear whether operating as a for-profit entity (even one that did not actually generate profits) would affect the foreign nonprofit's status at home in the United States). In addition to traditional funding sources, U.S. nonprofit organizations interested in working with Cuban partners in Cuba may apply for funding from a variety of governmental and nongovernmental organizations, including:
The U.S. Agency for International Development (USAID), a U.S. governmental body, has supported projects that increase the ability of Cubans to participate in civic affairs and improve human rights conditions on the island.
10 6 A discussion of the challenges associated with using USAID funding is set out in section II.B.
The U.S. Embassy in Havana, which reopened in July 2015,107 offers grants to projects developed in Cuba in the areas of arts, academia,
105. U.S nonprofits must be careful in this context. Nonprofits must not engage in conduct is that is contrary to their domestic "status" or purpose. Very generally, then, they have two options for partnering abroad.
(1) Domestic charities may receive funds earmarked for a foreign nonprofit or foreign non-profit activity, but only if the domestic charity retains control over the funds and considers the foreign project to be consistent with its charitable purpose. In other words, the domestic nonprofit must have a great deal of control over the foreign activity. (2) Alternatively, a domestic nonprofit may form or partner with a for-profit subsidiary, but in order to maintain charitable status, the non-profit cannot exert any direct control over the for-profit entity. So for example, the nonprofit cannot be involved in the day-to-day management of the subsidiary or The National Endowment for the Arts (NEA) is a federal agency aimed to support equality in art learning and promote America's cultural heritage.
10 9 The NEA funds programs to promote cultural exchange between the U.S. and Cuba.
10
The Social Science Research Council funds social science research in Cuba.
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The Arca Foundation offers grants to organizations that advance equity, justice and human rights, both domestic and international.
1 12 In the past they have funded projects working to end the embargo against Cuba and normalize relations between the country and the US. The MacArthur Foundation has supported a variety of projects in Cuba, in the fields of human rights and conservation. 123 For example, it has funded Environmental Defense Fund work on natural resource protection and management. 124 Optics for the Tropics facilitates partnerships between research and conservation groups in the wintering and breeding grounds of migratory birds.' 2 5 They provide funding to the Friendship Association.
12 6
The Robert Wood Johnson Foundation has financed MEDICC (Medical Education Cooperation with Cuba).
1 2 7
The Rockefeller Foundation has also supported projects in Cuba, Although the Cuban government has opened its borders to (controlled) foreign investment in recent years, 1 35 foreign nonprofit organizations that do work in Cuba still confront a host of legal and practical difficulties. U.S.-based nonprofits, which the Cuban government views with a degree of skepticism, often face particular obstacles.' 3 6 In this section, we first discuss challenges faced by all nonprofit organizations in Cuba; we then look at the challenges that affect international and, especially, U.S. nonprofits.
Legal Constraints on Nonprofit Activity in Cuba Generally
Under the Associations Law, it is very difficult to establish a new organization. First, a new organization may be formed only after demonstrating that no existing organization serves its same purpose.' 3 7 If there is an overlap in purpose with another organization, and the founders of the proposed organization wish to work for that purpose, the founders of the proposed organization must join the preexisting organization. 1 3 8 This creates nonprofit monopolies and can severely limit the possibility of expanding the number of nonprofits in the country. 1 3 9 In addition, even if the government terminates an organization's registration, no other organization may be constituted with the same name or even with the same ( The process for approval intensifies the difficulties presented by the rules. Even where more than thirty founders wish to form an organization for a unique purpose, government approvals are highly centralized and discretionary. The ministries with which organizations must create a Relationship Agreement or partnership do not have the power to decide whether a request will receive approval. 14 2 Ministries may serve as a link and are necessary to the process, but the final decision rests with the central government, in its absolute discretion.
14 3 Dr. Suarez suggests that the process of obtaining government approval to register as an association is the greatest challenge that exists for nonprofit activity in Cuba. He suggests that, "in order to achieve an acceptance by the government, the content of the activity carried out must be interesting for them." 144 Similar challenges emerge when associations decide to undertake a new project, often in collaboration with a foreign NGO. According to Gray:
[SItate approval for a project comes easily for some Cuban NGOs and with more difficulty for others. Some NGOs report waiting only a few weeks to get their terms of reference from the state, others report waiting up to one year without getting them. Evidently, the state is cautious in approving certain social development projects, taking all the time necessary to ensure that the project is in keeping with the overall goals of the revolutionary socialist project.1 45 He notes that "in practice, this means that neither foreign nor Cuban NGOs act independently; the state is always close by, monitoring and managing all resources that come into the country."'
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In thinking about what might be "interesting" or acceptable to the Cuban government, examples are instructive. According to one researcher, "the Government gives no legal right to association to democracy and human right[s] groups." 14 7 A 2016 report by Freedom House states that "independent racial advocacy or civil rights organizations are illegal, and no autonomous women's or LGBT (lesbian, gay, bisexual, and transgender) 140 149 The regime labels such activities as "against the National Security" or even "terrorist" as justifications for refusing to grant the requisite approvals.
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Given the difficulties presented by working within the law, it is perhaps unsurprising that some nonprofits do not seek formal recognition. Gray cites Caritas as an example of one such organization.
15 1 But working on the island for a lengthy period of time-even carrying out projects in permitted areas-is not a path to recognition. Without official recognition, civil society groups cannot operate legally, maintain a bank account, own their own office, hire Internet service, or access international funding.
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Additionally, there can be severe consequences for participating in certain kinds of nonprofit activity without legal authorization. According to Freedom House, "the government will not register any new association or organization that is not supervised by the state.' 5 3 Nearly all politically motivated short-term detentions in recent years have targeted members of independent associations, human rights groups, political parties, or trade unions.
15 4 For example, systematic repression has continued against the peaceful and public activities of unauthorized civil and human rights groups."l15
The legal barriers and challenges for nonprofit activity in Cuba are rooted in the particularities of the Cuban social and political context. Ministry of Justice officials have acknowledged the need for a more flexible law governing the regulation of associations but, to date, the National Assembly has not considered an amendment to the Associations Act.
15 6 There are diverse opinions within the Cuban Government on whether nonprofit work should be encouraged, or even permitted, within a communist state. This ambivalence is evident in the government's approach to the approval process. While some officials believe that the government should completely control NGOs, other officials advance the view that nonprofits can aid in the development of socialism. 
Legal Constraints on Foreign or U.S. Nonprofit Activity in Particular
The legal constraints on nonprofit activity in Cuba discussed above pose significant barriers for U.S. and other foreign nonprofit organizations that would seek to establish a permanent legal presence in Cuba. Several representatives of U.S. nonprofits noted that no American organizations maintain an office in Cuba. Gail Reed, the co-founder of MEDICC and its Cuban Country Representative, makes Havana her home base as a journalist-a status regulated but legal under both Cuban and U.S. law-since she writes for and edits the journal, MEDICC Review. She noted, however, that MEDICC, like other U.S. organizations, "is not in Cuba in the sense of having an office or anything like that. That isn't possible at this time."' 60 Instead, U.S. organizations generally must establish a partnership with a government-recognized Cuban institution or entity and receive specific government approval for the project they plan to undertake.' 6 ' Even with the assistance of a Cuban partner, the legal barriers to nonprofit activity are considerable. Approval processes are protracted and opaque; and state interference is common and presents challenges for foreign nonprofits and their Cuban partners; foreign nonprofits are legally and practically dependent on their Cuban partners; it is difficult to bring needed supplies to the island; local employment laws make it difficult for foreign entities to hire Cuban employees; and Cuban immigration laws make it difficult for foreigners to obtain work visas.
a. The Approval Process
Many of the nonprofit staff members we interviewed noted that the Cuban government's permissions process for partnership with a Cuban entity can be lengthy, cumbersome and confusing. It is often difficult to navigate the bureaucracy and determine what the law requires in order to secure approvals. Even when legal requirements are met, approvals may not be granted. Denials are often inferred from the government's lack of response rather than being understood through a reasoned rejection. 66 Another source suggested that Mincex's attitude towards foreign nonprofit activity exhibits the same posture of skepticism held by its predecessor, and that this skepticism is the main source of delay in the process of obtaining Cuban government approval of foreign philanthropic collaboration in Cuba.' 67 For example, in at least one case, procuring Mincex approval took over two years.
1 68 The fact that the process is onerous and uncertain creates tremendous disincentives for U.S. nonprofit activity.
ii. State Interference
The Cuban government's control over foreign organizations' activities may compromise the ability of foreign nonprofits to work closely with Cuban partners and the communities they seek to support. First, the aid structure creates a barrier between the nonprofit and its intended audience. According to the UNFPA director in Cuba, all aid provided by their organization and other UN entities has to pass through Mincex (and previously, Minvec). 169 Thus, the UN agency never has direct contact with the communities it aids. As a result, the agency is not able to monitor how the development work is actually being carried out.' 70 One imagines this would not be acceptable to many nonprofits.
Second, the primary goal of many existing Cuban nonprofits is the protection of the central government or state.' 7 ' In order to obtain and maintain permission to work in the NGO space, they avoid to competing with, or substituting for, the government in any sense. This posture is likely to be a significant obstacle for some U.S. nonprofit organizations. Additionally, several of the nonprofit representatives we interviewed noted that, because of the government's strict oversight and difficult permissions process, Cuban groups tended to be cautious about entering into partnerships with foreign nonprofits, especially U.S. nonprofits. By and large, they are only willing to do so if the benefit to their work is abundantly clear and the alliance does not threaten their relationship with the state.
b. Dependence on Local Partners
In the current legal framework, U.S. nonprofits must depend on local partnerships if they want to be in Cuba. Many interviewees explained how they had developed close relationships with Cuban organizations and emphasized how essential these relationships are to successful nonprofit engagement in Cuba. Among other things, U.S. entities rely on supportive Cuban partners to provide guidance on Cuban law, including how to work around strict legal requirements. Tom Miller of the Green Cities Fund recalled, "One Cuban [partner] said to me, 'Where everything is illegal, everything is legal.' There may be laws on the books but what happens in practice is different and depends on good relationship with people who know what to do." 172 Formally, the requirement that foreign entities partner with a Cuban nonprofit may be met by creating a partnership with the Instituto Cubano de los Pueblos (ICAP), an organization historically identified as the Castro regime's primary mechanism for handling international donations. 1 73 The ICAP's stated aim is to secure foreign funds and assess development priorities in the country, and invest the donations where they believe it is most necessary.
174 But creating such a partnership with the ICAP comes with significant costs. These partnerships are not an appealing option for organizations that want to actually carry out defined projects in specific communities, or that do not trust the Cuban government to invest their money as they planned.
1 75 The ICAP has been described as having "no transparency at all," and money given to it is not accounted for unless there is a formal agreement requiring such an accounting.
1 76 Some have suggested it has links to Cuban Intelligence. 17 7 Accordingly, most U.S. nonprofits prefer to work with local NGO partners.
c. Importation Laws and Bringing/Sending Materials to Cuba
A nonprofit organization or partnership that seeks to carry out a construction project must first obtain a construction license, which requires approval by a governmental projects agency. 178 Once the organization receives a license, it must acquire the necessary materials.
179 Typically, they must acquire the materials through a contract with the state agencies that supply them, and those supplies are limited.' 80 Importing goods is considered the exclusive function of the Cuban state.' 8 ' Only certain government agencies are authorized to import goods, and there are extensive rules governing the materials and amounts that can be imported.' 8 2 The Ministry of Construction has a subsidiary that manages this procedure for construction projects.' 8 3 "Both the law and a specific regulation of the Ministry of External Commerce (Resolution No. 50) allow the Ministry [of Construction] to authorize" the importation of construction materials if it is in the state's interest.' 8 4 "This resolution has been used to execute collaboration projects."' 8 5 Both joint ventures and foreign capital companies may obtain, at the moment of their creation, certain allowances for importing goods, but they are not usually granted permission to acquire import construction materials or machinery. ' 8 6 In the field of hotel building, however, the government has authorized some joint ventures that will build and run hotels to import construction materials or machinery.' 8 7 These activities, however, are for profit, and nonprofits may find it much more difficult to obtain such authorization.
Restrictions on importing goods into Cuba have also made it difficult for some U.S. organizations to send materials as donations to the island. In addition to these importation constraints, the U.S. embargo makes it doubly difficult for U.S. nonprofits. Transporting large quantities of material from the United States is currently restricted,' 8 9 so U. that have significant infrastructure needs may not be practicable until a more permissive export policy is approved. 190 
d. Cuban Employment Law
Cuban employment law creates challenges for nonprofit organizations that wish to hire Cuban employees. Several interviewees noted that legal restrictions have prevented their organizations from hiring a Cuban employee to contribute to their organizations' work. In order to legally hire staff, a foreign organization must go through a Cuban state agency and follow a suite of Cuban rules regulating virtually all aspects of the employment relationship, including how much the employee will be paid.
19 1 Formally, a Cuban state agency hires employees and determines who can be hired.
19 2 The foreign entity pays the Cuban agency for the employee's work in convertible Cuban pesos, but the employee receives nonconvertible Cuban pesos at a rate determined by the Cuban agency. 193 By some estimates, the Cuban employee may receive as little as two percent of the amount the foreign employer pays the Cuban agency for his or her work.
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In economic terms, this means the Cuban employee may receive as little as the hard currency equivalent of $6 per month, even though the foreign employer has paid the Cuban state agency $150. 195 For foreign nonprofits that are philosophically opposed to paying workers such low wages, these restrictions pose a significant obstacle. Faye Miller-Pettway of Fundaci6n Amistad explained that her organization's American staff responded to these challenges by making frequent trips to Cuba to carry out the organization's work and relying on Cuban colleagues only as volunteers, 19 6 which raises its own set of concerns.
e. Visas Several nonprofit representatives suggested that visa requirements for visitors to Cuba are restrictive, posing a challenge for their organizations' work. Multiple-entry visas are not available, so staff members of U.S. nonprofits must apply for a new visa every time they want to visit Cuba. 197 In addition, visas are granted only for specific, approved purposes, which presents a challenge for project development.
19 8 Daniel Whittle of the Environmental Defense Fund noted that nonprofit staff members may find that Cubans are unwilling to meet with them to explore potential projects if the staff members lack the proper visa.
19 9 He suggested that travelling to Cuba for a conference is often the best way to network and explore possibilities for collaboration. In addition to the legal constraints outlined above, nonprofit organizations must grapple with financial, technical, cultural, and other challenges as well. In practice, these challenges are often just as much of a hurdle as any other to valuable nonprofit engagement in Cuba.
Procuring Supplies/Infrastructure
First, nonprofit organizations working in Cuba face a number of basic infrastructure challenges. A lack of technological supplies in the country makes it difficult to carry out certain projects related to energy and scientific research.
2 0 1 Similarly, as noted above, a dearth of construction materials such as steel, beams, and doors, presents a barrier to nonprofits whose projects include construction of some sort, 20 2 and importing those goods is very difficult. Moreover, the lack of communication infrastructure creates challenges for managing projects internationally. For example, Cuban citizens do not have direct access to an Internet connection, because-according to the company that delivers it, ETECSA-it is not permitted to provide its services to individuals, only to institutions.
Banking Services
According to many of the non-profit representatives we interviewed, it is also difficult for American nonprofits to spend money in Cuba. Historically, U.S. restrictions have been a significant part of this challenge, but Cuban obstacles are also significant. For example, according to Dr. Suarez, "[tihe Decree-Law that constitutes the Central Bank of Cuba does not have any disposition that denies foreign participation, but in every case it must be a [for-profit] function. '20 4 This poses difficulties for nonprofit organizations seeking to set up a bank account in Cuba.
Cuban Government's Continued Distrust of the United States
The Cuban government's distrust of U.S. organizations and foundations presents a significant political challenge for U.S. nonprofits. In light of historical attempts by USAID and others to foster regime change through civil society in Cuba, the Cuban government and many Cuban people suspect that other U.S. organizations have similar motivations.
20 5 This distrust is likely to be heightened by the United States' recent rollback of Obama-era policies that had loosened restrictions on Cuba travel and trade. How organizations are funded will continue to be important to the Cuban government. While Cuba is clearly suspicious of USAID funding, nonprofit representatives suggested that other government funding, even by the National Science Foundation, can raise questions as well.
Even organizations that do not receive U.S. government funding are subject to the vicissitudes of the unstable relationship between Cuba and the United States. Tom Miller of the Green Cities Fund recalled how a local government committee, whose permission was essential to a project that his organization and its Cuban partners were planning, had abruptly cancelled a meeting that Mr. Miller had travelled from the United States to attend. 20 6 He later learned that the central government in Havana ordered the cancellation in response to reports about a USAID project aimed at turning hip-hop performers against the government. Some interviewees noted that, under the Fidel Castro regime, Cuba lacked a history of philanthropy and independent civil society organizations, and suggested that this too contributes to the distrust of U.S. foundations and nonprofit organizations. In addition, the Cuban government particularly distrusts and is unlikely to permit nonprofit work that focuses on human rights, democracy, or other politically sensitive topics. 
Limited Capacity Among Potential Local Partners
Another challenge is found in the opening up of Cuba itself. Although some organizations described the pace of change as slow and partial, others commented on the uncertainty created by the rapidly changing legal, institutional, and bureaucratic context. In addition, a number of the nonprofit representatives we interviewed noted that recent changes in Cuba have led to a flood of requests for partnerships from U.S. nonprofits and academic institutions. They explained that Cuban organizations and institutions lack the capacity to handle all of these requests, let alone to engage in all of these new proposed partnerships. Moreover, the number of partnership requests have overwhelmed the government and slowed the permissions process. In this context, MEDICC Country Director Gail Reed suggested, "Projects are most likely to be successful if they are economically or socially beneficial for Cuba .. .[and] based on exchange and collaboration.
' 20 8 It is critical that a U.S. organization interested in working in Cuba pursue projects that are initiated by Cubans or valuable to its proposed Cuban partner. As U.S. nonprofit organizations undertake new or expand existing work in Cuba, a number of factors will affect their likelihood of success. These factors include the organization's field of work, their structure, and their relationships in the country. Drawing from our research and interviews with representatives of nonprofit organizations, we offer several recommendations for U.S. nonprofits that may be interested in working in Cuba in the future.
First, with the caveats that we identify in the conclusion below, nonprofits should focus their energies on activities that broadly align with the Cuban government's strategic priorities. Priorities include, among others, environmental protection; economic development within the socialist con- text; health care improvement; and artistic, cultural, and scientific exchange.
Second, setting up a subsidiary in Cuba does not seem to be a practically viable option (for now); however, if this were to change, the Cuban subsidiary would need to have at least thirty members and meet the other requirements of the Law of Associations. 2 10 In particular, the subsidiary would need to link its projects to the categories that the Associations Law contemplates ("scientific, cultural, artistic, athletic, friendship and solidarity, and any others that promote goals of social interest") and ensure that no other organization is engaging in similar work in the area. In addition, nonprofit activity in Cuba is relatively expensive, from relationship building with people in Cuba, to navigating the various approval and other legal processes, to covering project expenses. Lengthy and expensive bureaucracy is one of the reasons why small organizations decide not to invest in Cuba. In general, organizations should avoid relying on USAID funding and instead seek support from other sources that are not seen to be political.
A nonprofit organization that wishes to work in Cuba for the first time should learn as much as possible about the political, cultural, and legal context of the country. It is important to acknowledge Cuban strengths, and a colonial north/south posture will not be successful. 2 12 It may be valuable to consult with other U.S. organizations that have a long history of working in Cuba, as well as with Cuban organizations and legal experts. Attending academic conferences in Cuba can be a useful way for a nonprofit leader to learn about the current issues in a given field of work, network, and explore possibilities for collaboration, all while abiding by the terms of his or her visa.
Critically, a U.S. nonprofit must establish strong personal relationships in Cuba. It should seek partnerships with Cuban organizations; ideally those that have experience working with foreign nonprofits and good relationships with both the Cuban government and local communities. It is not enough to simply identify a partner and agree to work together. The U.S. organization also needs to build trust among its Cuban collaborators. This requires honesty, transparency, and humility, as well as an ability to approach any challenges that may arise with patience, persistence, and flexibility. Lack of strong relationships, inadequate knowledge of Cuba's communities and traditions, and insufficient understanding of the bureaucratic approvals process can frustrate a nonprofit's planned activities. On the other hand, a strong institutional partner can help the foreign nonprofit to navigate the permissions process, understand and comply with Cuban legal requirements, and ultimately succeed in its work.
A successful partnership and project also depends on the U.S. nonprofit's ability to pursue projects that follow from the initiatives of Cuban partners and are clearly valuable to its partner(s), the Cuban Government, and the communities that the project seeks to benefit. The U.S. nonprofit must also demonstrate what it can offer in particular, distinct from the benefits of collaboration with any of the numerous other organizations seeking to work in Cuba. Academic research projects and other proposed work that does not have a clear collective benefit for Cubans are unlikely to succeed. Taking adequate time to establish relationships and listen to the needs and goals of prospective partners is always important to establishing effective cross-national collaboration. In Cuba, relationship building is absolutely essential, particularly in light of the recent flood of partnership requests that Cuban organizations and institutions have received. Since 1959, U.S. nonprofits have faced substantial obstacles to operating in Cuba. The limitations imposed on U.S. nonprofit activity in Cuba by the U.S. embargo made Cuban legal restrictions and challenges something of a secondary concern. But as U.S. nonprofits have expanded their engagement in Cuba, a trend that may be slowed but is unlikely to be reversed by new regulatory restrictions, internal Cuban obstacles have come to the foreground. With that in mind, we have identified a few steps the Cuban state might take if it wishes to encourage broader foreign nonprofit activity in Cuba. One might argue that the China example could provide a useful model for law reform advocates in Cuba because China is struggling with one of the same key questions facing Cuba, namely, how to reconcile a communist state with NGO nonprofit activity at a conceptual level. Notwithstanding any similarities, however, we are of the view that it would be a mistake for Cuba to move in the direction undertaken by China in this space. The China NGO Law was enacted as part of broad national security law reform (contra social welfare or business law reform, for example), and its focus and tenor are to strictly regulate foreign nongovernmental activity under the threat of severe penalty. And while Association Formation: First, if Cuba wanted to make foreign nonprofit activity easier, it would have to alleviate some of the strict requirements of association formation. Most obviously, the fields of work considered appropriate for associations should be expanded; the minimum number of members should be lowered or eliminated; the requirement that prospective organizations demonstrate a different purpose from that of all other registered organizations should be abolished; and the bases on which registration will be denied should be clearly articulated in the law. The government might also consider a mechanism for directly registering foreign nonprofits in Cuba rather than having them form new associations.
Partnership Approval: We also recommend that the Cuban government consider undertaking a review of the current approval process for collaborative projects undertaken by foreign nonprofit organizations and their Cuban partners. This review might consider ways to streamline and expedite the approval process, while ensuring that it becomes more predictable, transparent, and fair. All requirements and procedures should be spelled out in advance and made available online. Those procedures should include clear timelines for reaching a decision. The government should report its decisions in writing and provide reasons for a negative decision, rather than relying on silence to signal denial. It should provide opportunities for organizations to appeal negative decisions. Substantial weight should be given to the opinion of the Cuban partner organization or institution that the project would be valuable for Cuba and its people.
A number of other discrete legal changes would similarly encourage the engagement of U.S. and other foreign nonprofit organizations in Cuba.
Imports: The Cuban government could consider relaxing restrictions on the importation of goods required for nonprofit activities, including construction materials.
Banking: Cuba could facilitate the ability of foreign nonprofits to establish a bank account in Cuba by issuing clear and transparent procedures providing a new legal framework arguably reduces current uncertainties, many of the obstacles or barriers facing foreign nonprofits in Cuba-both legal and extra-legalwould not be resolved by enacting something similar to the new China NGO Law. For example, the China law institutionalizes and cements government involvement in NGO activity, which may have a chilling effect on such activity. Id. Penalties for noncompliance are unduly harsh, and one assumes that as a practical matter, they will act as a disincentive to innovative nonprofit activity. Id. Moreover, it seems that the simplest way for continued engagement will be through partnership with a Chinese nonprofit NGO (which is already possible in Cuba). Finally, regulation inevitably means shining a light on previously un-or under-regulated activity, and NGOs currently operating in China without formal legal recognition will undoubtedly come under scrutiny and may need to alter their current practices and assume heightened burdens under the new China NGO Law. Given the uncertainties of the new law, and the potential for serious penalty, enactment may have the effect of reducing nonprofit activity. For more information about the China NGO Law, see HOGAN through which such accounts may be established and removing the requirement that foreign accounts have a profit-making purpose.
Visas: The Cuban government might consider allowing individuals to apply for and receive multi-entry visas. This would afford valuable flexibility to staff members of foreign nonprofit organizations so that they could travel to Cuba on short notice when a project-related issue or opportunity arises. It would also be useful to expand the purposes for which visas may be obtained to include travel to Cuba for purposes of exploring and developing potential projects. This would ensure that the leaders and staff of foreign nonprofits are able to take the time to learn about the local context of the work they are contemplating and listen to the concerns of potential partners and local communities, so that their proposed work might closely match Cuba's interests and needs.
C. Conclusion
Over the past several years, steps towards the normalization of U.S.-Cuban relations and the Cuban government's interest more broadly in gradually opening its borders to international actors have presented new opportunities for U.S. nonprofits to expand their engagement in Cuba. This expansion is likely to continue over the long term, despite the barriers presented by the United States' recent reinstatement of limitations on Cuba travel and commerce. Cuban law and policy and the approach of nonprofit organizations themselves will continue to play an important role in shaping the direction of U.S. nonprofit engagement in Cuba.
The Cuban government's consultative document (lineamientos), 2 1 4 which, since 2010, has provided the basis for reform, recognizes a need for innovation in certain areas, suggesting that Cuba is likely to be receptive to "innovative programming, especially economic fairness, educational opportunity, gender, metropolitan opportunities [,] and sustainable development." 2 15 Gender inequality and reproductive health are problems that have been officially recognized in the country, which make them issues on which the Cuban government may be receptive to nonprofit engagement. 2 16 On the other hand, one source reported challenges in getting government approval for work relating to sexual orientation. 2 17 The nonprofit representatives we interviewed consistently identified environmental protection and sustainability; improved health; and artistic, cultural, and sci-214. Congreso del Partido Comunista de Cuba, Resoluci6n sobre los Lineamientos de la Polftica Econ6mica y Social del Partido y la Revoluci6n (Apr. 18, 2011), http://www.cuba .cu/economia/2011-04-19/resolucion-sobre-los-lineamientos-de-la-politica-economica-ysocial-del-partido-y-la-revolucion/7845 [https://perna.cc/5SYE-Y4JE]. The lineamientos is a set of policy guidelines that was adopted by the Cuban government in 2010 and revised in 2011, as part of Raul Castro's plan for economic and social reform. See also entific exchanges as areas in which Cuba seems to be particularly willing to accept international nonprofit activity.
It is important to note that the Cuban government is not receptive to foreign nonprofit engagement on certain topics such as human rights and democracy. 2 18 Race is also a sensitive subject that the Cuban government tends to avoid.
2 19 It may, however, be possible to work on discrete human rights issues-such as human trafficking-that are of interest to the Cuban government if approached in a collaborative way. 220 Framing the project is especially important when tackling some controversial issues.
22 ' Nevertheless, it is unlikely that Cuba will relax its control over social development activity in the country, nonprofit or otherwise. U.S. nonprofits interested in undertaking new activities in Cuba should understand that focusing on areas other than those identified as priorities by the Cuban government will affect their likelihood of success.
Nonprofit organizations already operating in Cuba advise that organizations should direct efforts to solving the problems that the country faces, and should become knowledgeable about Cuba's specific needs and goals. 2 22 In other words, activity should be directed for the benefit of Cuba and Cubans, not simply to advance the mission or agenda of the nonprofit itself. Groups with a proven track record of work in Cuba may be able to push the envelope into sensitive areas that would be off-limits to newcomers.
2 23 Organizations interested in engaging in nonprofit activity in Cuba will need to make their own cost-benefit assessments with respect to how far to push the limits in determining which activities the Cuban government is likely to allow and how much to accommodate themselves to the Cuban government's priorities and sensitivities.
In the end, what came through in our research is that the Cuban nonprofit space is tightly managed and difficult to navigate. While they were not the focus of this project, the foregoing discussion raises a number of important questions. Why is it so hard? Why are U.S. nonprofits not more welcome or "successful"? What's at stake? Are these obstacles for obstacles sake, as might be the case if motivated primarily by anti-Americanism, retaliation (vis-a-vis the embargo), or resistance (to U.S. imperialism)? Or is there a deeper story (or stories) here? What could politics or economics or history tells us about how the law operates in this context? All of these questions provide fruitful avenues for future research and reflection.
